
THE STATE OF NEW HAMPSHIRE

MERRIMACK, SS SUPERIOR COURT

Docket No. 08-E-0053

In the Matter of the Liquidation of
Noble Trust Company

LIQUIDATOR'S MOTION AND INCORPORATED
SUPPORTING MEMORANDUM FOR APPROVAL OF
SETTLEMENT AND RELEASE AGREEMENT WITH

Glenn A. Perlow, Bank Commissioner for the State of New Hampshire, in his capacity as

Liquidator of Noble Trust Company (the "Liquidator" and "Noble Trust," respectively), by his

attorneys, the Office of the Attorney General and Sheehan Phinney Bass * Green, Professional

Association, moves for the entry of an order approving the Settlement and Release Agreement

dated as of July 17,2015 (the "Settlement Agreement")r by and between the Liquidator and Penn

Mutual Life Insurance Company ("Penn Mutual"). This Motion is supported by the Affidavit of

Robert A. Fleury dated July 27,2015 (the "Fleury Affrdavit"). In support of this motion, the

Liquidator states as follows:

I In accordance with the Liquidator's Assented-To Motion to Approve Notice and Objection Procedures for Hearing
on Motion and Incorporated Supporting Memorandum for Approval of Settlement Agreement and Release with
Penn Mutual Life Insurance Company and this Court's Order Establishing Settlement Agreement Review
Procedures dated December 5,2072, a redacted copy of the Settlement Agreement is attached hereto as Exhibit A.
Parties wishing to review the unredacted Settlement Agreement may do so by contacting the Office of the Liquidator
and following the Court approved procedures, including the execution of a confidentiality agreement. To the extent
the redactions are of personal identif,ing information that an individual has requested be kept confidential, the
Liquidator will not reveal such information without authorization from the particular individual or fufther order of
the Court.
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Background

1. In 2003, Noble Trust was organized and chartered under the laws of the State of

New Hampshire as a non-depository banking corporation, and subject to regulation by the New

Hampshire Banking Department (the "Banking Department"). Colin P. Lindsey ("Lindsey") was

the president of Noble Trust and chairman of its board of directors.

2. As a result of irregularities discovered by the Banking Department's 2008

examination of Noble Trust, on February 11, 2008, Commissioner Peter Hildreth commenced a

liquidation proceeding by filing a Verified Petition for Liquidation (the "Liquidation Petition") in

this Court, seeking the appointment of a liquidator for Noble Trust pursuant to RSA 395:1, as

well as related injunctive relief against Noble Trust pending this Court's ruling on the

Liquidation Petition (the "Liquidation Proceeding").

3. On March 27,2008, this Court entered an order (the "Liquidation Order")

appointing Commissioner Hildreth as liquidator of both Noble Trust and its parent company,

Aegean Scotia Holdings, LLC ("Aegean Scotia"). The Liquidator is the duly appointed

successor liquidator of Noble Trust and Aegean Scotia by order of this Court dated February 1,

2013.

4. Prior to the commencement of the Liquidation Proceeding, Penn Mutual issued

five life insurance policies (collectively the "Policies") to individuals reflected in Noble Trust's

books and records as Noble Trust clients: (1) number 8189442 date December 28,2006 on the

life of Anthony N. Sica; the record owner of this policy is the Anthony Sica Irrevocable Trust as

to which Noble Trust was Trustee; (2) number 8l91l7l date May 1I,2007 on the life of Lupe

Ruiz; the record owner of this policy is the Lupe Ruiz ILIT as to which Noble Trust was Trustee;

(3) number 8192490 date May 11,2007 on the life of Harry O. Baker, Sr.; the record owner of

this policy is the Harry Baker Irrevocable Trust as to which Noble Trust was Trustee; (4) number
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8190743 date March 2t,2007 on the life of Joy V. Kolb; the record owner of this policy is the

Joy Kolb Irrevocable Trust as to which Noble Trust was Trustee; and (5) number 8190826 date

February 2,2007 on the life of Sadie E. Bass; the record owner of this policy is the Sadie Bass

Irrevocable Trust as to which Noble Trust was Trustee.2 Noble Trust paid or caused to be paid to

Penn Mutual premiums in the amount of approximately 52,315,700.00 on account of the

Policies. Fleury Affidavit fl 3. The premiums for the Policies were substantially financed by

means of loans from trusts established for Noble Trust investors as to which Noble Trust served

as trustee, trust protector and/or trust administrator. Id.

5. The records of Penn Mutual further indicate that Penn Mutual paid $2,083,959.00

in commissions in connection with its issuance of the Policies. Fluery Affidavit fl 4.

6. The Liquidator contends that the Policies are part of the liquidation estate being

administered by the Liquidator pursuant to the Plan (defined below) and Liquidation Order

because, among other things, Noble Trust is trustee of the above described Trusts, which are the

record owners of the Policies.3 As Trustee, Noble Trust holds legal title to the Policies. The

Liquidator also asserts an interest in the Policies because the procurement and issuance of the

Policies and other life insurance policies procured by Noble Trust was a critical part of the fuel

that permitted Lindsey to perpetuate the Noble Trust Ponzi scheme. Penn Mutual and other

issuers of life insurance policies paid substantial commissions directly or indirectly to Lindsey or

entities controlled by him that some of which Noble Trust then distributed to existing investors

' The Sica, Ruiz and Baker Policies were the result of referrals made to Noble Trust by Gerald Marino ("Marino"), a

real estate broker that resided in Florida. The procurement and issuance of policies on the individuals referred to
Noble Trust by Marino led to, among other things, criminal investigations concerning Lindsey and Marino by the
Federal Bureau of Investigation, the United States Attorney for the District of New Hampshire, and the New
Hampshire Attorney General. Marino entered into a Plea Agreement and was sentenced to prison as a result of these
investigations. For a more detailed description of Marino's involvement in the procurement of fraudulent life
insurance policies in the Noble Trust scheme, the Liquidator incorporates the discussion of the Marino Policies that
was set forlh in the Liquidator's Motion for Approval of Settlement and Release Agreement with PHL Variable
Insurance Company that was filed on December 17 , 2008 and approved by this Court on July 7 ,2009 .

3 
See Schedules A and B of the Settlement Agreement for a detailed description of the Trusts and Policies.
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as fictitious profits. Noble Trust also used the commission income to help fund the premiums to

procure other fraudulently procured life insurance policies, thereby perpetuating the Noble Trust

Ponzi scheme. Fluery Affrdavit fl 5.

The Noble Trust Ponzi Scheme

7. Lindsey was operating Noble Trust as aPonzi scheme at the time that the Policies

were issued. Between the time when Noble Trust sustained its undisclosed losses due to the

Sierra Investments and the time when the Liquidator took control of Noble Trust (March 2008),

Noble Trust continued to solicit and accept funds from clients totaling at least $4.5 million under

the same promise of I2Yo returns that had been made to existing clients. Fleury Affidavit fl 6.

Instead of investing the new clients' money in legitimate investments, however, Noble Trust used

some of these funds to pay fictitious profits to other clients and to redeem principal and pay

interest to clients who terminated their relationship with Noble Trust. Id. However, the flow of

incoming investments was insufficient for Lindsey and Noble Trust to maintain the concealment

of the Sierra Investment losses. Id.

8. To continue the fraudulent concealment of its losses and perpetuate the Noble

Trust Ponzi scheme, Lindsey devised and carried out a plan based upon the procurement and

issuance of life insurance policies for the elderly, generally with face values between $3 million

and $10 million. Fleury Affidavit I7. At Lindsey's direction, Noble Trust, acting as trustee or

trust protector, caused applications to be submitted to various insurers, including Penn Mutual.

Many of the applications misrepresented the applicants'net worth or income, or averred that

coverage was being sought as a means of individual estate planning. Id. Many of the insurance

policy applications misstated the source of the premium financing, the terms of the premium

financing, or both. Id. In reality, many of the individual insureds were persuaded to apply for

insurance in part through promises of profits from the sale of their policies on the lucrative

4
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secondary market after the contestability period expired. Id. These insureds had little or no

expectation that either they, or any other person with an insurable interest in their lives, would

ever receive any death benefit from the policies. Id.

9. In most cases, once the policies were procured and issued, the insureds were not

required to pay any premiums to keep the policies in force through the end of the two-year

contestability period. Fleury Affidavit fl 8. Instead, the premiums were paid on their behalf by

means of limited-recourse premium financing loans (the "Premium Finance Loans"). Neither the

insured nor any other individual had liability for repayment of the Premium Finance Loans;

recourse was limited to the insurance trust, the sole asset of which was the life insurance policy.

Id. The Premium Finance Loans were often funded by other Noble Trust clients and their trusts,

investment management accounts or individual retirement accounts. Id. Thus, the insureds

under the policies were promised and received "something for nothing" - they paid no

premiums, incurred no personal liability for the Premium Finance Loans, and were promised

large windfalls for selling their policies after the contestability period expired.

10. In most instances, when the policies were placed in force, Lindsey or Balcarres

were paid substantial commissions (the "Commissions") directly by the insurers or indirectly by

the agents and producers that submitted the policy application. Fleury Affidavit tl9. The

Commissions were often equal to or greater than the first year annual premium for the policies.

Some of the proceeds of the Commissions were used to fund premium payments for other

policies or to repay other Premium Finance Loans. Other proceeds of the Commissions were

used to cover up the loss of the Siena Investments through distributions of fictitious profits or

the repayment of principal to Noble Trust clients who had invested in Siera, thus making it

appear that the Sierra Investments were still performing according to their terms. Id. Upon

information and belief, Lindsey and Noble Trust also intended to sell some of the policies (or the

5
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beneficial interests therein) on the lucrative secondary market to perpetuate the Noble Trust

Ponzi scheme and continue to cover up the Sierra losses. Id.

1 1. The Policies fit the model described above. The holders of the Policies paid

nothing to procure them. Fleury Affidavit fl 10. The premiums were funded by loans from the

accounts of other Noble Trust investors. Id. The loans are without recourse to the holders of the

Policies.

12. Thus, Noble Trust was operated as a Ponzi scheme that utilized fresh investment

funds from its clients and the Commissions to pay fictitious profits to its existing investors, to

return principal to investors and to fund limited recourse Premium Finance Loans. The Policies

were an integral part of that scheme. Fleury Affidavit fl 1 1.

Summary of Settlement Agreementa

13. By its terms, the Liquidator and Penn Mutual agreed that the Settlement

Agreement is subject to the entry of a final order by the Court approving the Settlement

Agreement (the "Court Approval"). The Court Approval shall be deemed to occur on the date

that such order shall have become non-appealable or, in the event of an appeal(s), on the date

that it has been affirmed after all appeals therefrom have been exhausted.

14. Under the Settlement Agreement, the Policies shall be deemed to be void aó

initio, and as a consequence thereof, no individual or entity shall have any rights with respect to

the Policies.

o Notwithstanding the recitation in this Motion of the terms of the Settlement Agreement, this is a summary only and
all parties in interest are urged to read the Settlement Agreement. In the event of any conflicts or inconsistencies
between the summary Contained in the Motion and the terms of the Settlement Agreement, the terms of the
Settlement Agreement shall control.
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15. The Settlement Agreement provides that Penn Mutual shall pay the Liquidator a

litigation settlement payment. The Settlement Agreement requires that the amount of the

settlement payment be kept confidential.

16. Penn Mutual and the Liquidator shall release each other from all claims in

connection with, arising out of, or in any way related to the subject matter of the Policies. The

Liquidator and Penn Mutual acknowledge that the release does not constitute a release of any

claims against any other person or entity, including Lindsey, Balcarres, or any Third Party

(dehned below).

t7. By this Motion, and as provided for in the Settlement Agreement, the Court

Approval shall bar any and all third parties (including, but not limited to, all insureds, all settlors

and beneficiaries of the Trusts, and any and all lenders or other persons or entities claiming an

interest in the Policies (collectively "Third Parties")) from pursuing claims against Penn Mutual

or the Liquidator related in any way to the Policies, the Trusts, the Settlement Agreement, or the

Liquidation Proceeding. The Court Approval shall further bar Third Parties from pursuing

claims against Penn Mutual or the Liquidator asserted by, through, or under the Trusts.

18. The termination/voiding of the Policies shall be free and clear of all liens, claims

and interests in any of the Policies of any kind or nature whatsoever held by any individual or

entity. All such liens, claims and interests against any of the Policies shall be subject to

allowance or disallowance as part of the claims adjudication process in the Liquidation

Proceeding, including under the Amended Plan of Liquidation as Modified dated October 7,

2014 (fhe "Plan"), which was approved by order of the Court on October 7 , 2014 and became a

final order on November 7, 2014.

7
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The Liquidator Has the Authority To Terminate the Policies

19. Noble Trust is trustee of the Trusts, which own the Policies. Under the terms of

the Liquidation Order and as further provided under the Plan, the Liquidator is authorized and

directed to take control of all Noble Trust's assets, specifically including life insurance policies

held in trusts as to which Noble Trust is trustee, and to preserve and liquidate them for the

benefit of Noble Trust's clients and creditors. The Liquidation Order provides that, "The

Liquidator is directed forthwith to take possession of and secure the assets, property, books,

records, accounts, and other documents of fNoble Trust], Balcarres, and Aegean Scotia and to

administer them under the orders of this Court, and is vested with exclusive possession, custody

and control of all of the property . . . of [Noble Trust], Balcarres and Aegean Scotia, wherever

located and by whomever possessed . . ." Id. at 3, fl (d). The Liquidation Order expressly

provides that, for purposes of the Noble Trust liquidation, Noble Trust shall include "all sub-

trusts and protected trusts in which [Noble Trust] holds an interest, whether directly or

indirectly." Id. at 3, T (b). The Liquidator is also "authorizedto transfer, invest, re-invest and

otherwise deal with the assets and property of [Noble Trust] and Aegean Scotia as to effectuate

their liquidation . . . ." Id. at 3, fl (e).5

20. The Liquidator's authority under the Liquidation Order was reaffrrmed in the

Plan. Under the Plan, Insurance Policies are defined as:

any and all life insurance policies, annuities, and other similar contracts or
instruments in which Noble Trust holds any legal or equitable interest,
including but not limited to those issued for the direct or indirect benefit of
a Client with respect to which Noble Trust provided trust or administrative
services, whether such Insurance Policies are held in a trust, subtrust, or
any other form of ownership

5 The Liquidator is not acting as trustee, co-trustee, or trust protector for any ofthe trusts or sub-trusts established by
Noble Trust for its clients. Neither the Plan nor the Liquidation Order confers that status on the Liquidator, and the
Liquidator has not sought that status except upon motion to this Court for specified purposes.

8
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Plan at $ 1.14. The Plan authorizes the Liquidator to "negotiate the liquidation or disposition of

Noble Trust's interests in Insurance Policies with the respective issuers thereof, either by

surrender, rescission or such other manner as the Liquidator deems appropriate." Plan at $

2.3(B).

2L Legal title to the Policies and other insurance policies rests in Noble Trust and,

therefore, the policies are property of Noble Trust within the meaning of the Liquidation Order

and Plan. The Policies are held in such trusts, and, therefore, the Liquidator is authorized and

directed to exercise control over the Policies.

22. The Liquidation Order specificalþ identified life insurance policies held by Noble

Trust as trustee as property of Noble Trust and forbids third parties from exercising control over

that property:

[A]ll persons are hereby permanently enjoined and restrained from . . . any
act to obtain possession of property of NTC, Balcanes, or Aegean Scotia,
or to exercise control over property of those entities, including, without
limitation, any actto terminate, cancel, revoke, void or otherwise alter any
policies of insurance (i) issued to or for the benefit of NTC or any of its
clients, or (ii) in which either NTC, Balcarres, or Aegean Scotia holds an
interest (including as trustee, protector, or as property of a sub-trust), or
(iii) which were issued through Balcarres for the benefit of NTC's clients;
unless such termination, cancellation, revocation or alteration shall have
been first approved by either the Liquidator or this Court . . . .

Id. at 4-5,1T (jX3). Moreover, the Order Clarifying Order Appointing Liquidator entered by this

Court on June 10, 2008, makes clear that: "The Liquidation Order is intended and means to

prevent and enjoin the Policies . . . from lapsing for nonpayment or nonperformance of any

obligation due, overdue, or becoming due thereunder . . . ." Under the Plan, these injunctive

provisions were continued and made permanent. Plan at $ 4.6.

23. The Liquidator's treatment of the Policies in the Settlement Agreement is

consistent with prior settlement agreements approved by this Court and, more generally, the
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treatment of assets that remain in a Ponzi scheme when the scheme is discovered and terminated.

Courts in Ponzi scheme cases uniformly endorse the pooling of assets and pro rata distribution

where "the funds of the defrauded victims were commingled and where victims were similarly

situated with respect to their relationship to the defrauders." Kathy Bazoian Phelps & Steven

Rhodes, The Ponzi Book: A Legal Resource for Unraveling Ponzi Schemes $ 6.05[1][b] (2012)

(quoting S.E.C. v. Credit Bancorp. Ltd., 290 F.3d 80, 88-89 (2d Cir. 2002)); see also

Cunningham v. Brown, 265 U.S. l,13 (1924); U.S. v. Durham, 86 F.3d 70,72 i5th Cir. 1996);

Hirsch v. Arthur Anderson & Co. ,72F.3d 1085, 1088 n.3 (2d Cir. 1995); S.E.C. v. Elliott, 953

F.2d 1560, 1569 (1lth Cir. 1992); S.E.C. v. Byers, 637 F.Supp.2d 166,179-80 (S.D.N.Y. 2009);

Tnhin r¡ rfh Benef,rts Unlimited (In re M&L Rrrc l\fqnh f-n \ 164 B.R. 148, 151 (D. Colo.

1994); Gaffne)'v. Rubino (In re Builders Capital & Servs.. Inc.l, 317 B.R. 603, 611 (Bankr.

V/.D.N.Y. 2004); Henderson v. Allred (In re W. V/grld Fundine. Inc.), 54 B.R. 470,475-76

(Bankr. D. Nev. 1985). Courts have deemed these equitable principles "especially appropriate

for fraud victims of a 'Ponzi scheme' . . . . In such a scheme, whether at any given moment a

particular customers' assets are traceable is 'a result of the merely fortuitous fact that the

defrauders spent the money of other victims first."' Credit Bancorp ,290 F .3d at 89 (internal

citations omitted). Such cases "call strongly for the principle that equality is equity . . . ."

Cunnineham, 265 U.S. at 13.

24. Courts in Ponzi scheme liquidations and receiverships have applied the principle

of pooling even where a claimant can identify its asset among the property of the estate. For

instance, in S.E.C. v. Elliott, investors in a Ponzi scheme transferred identifiable securities to the

Ponzi perpetrator. Prior to the receivership, the perpetrator sold some, but not all, of the

securities. The investors objected to the pooling and ratable distribution of their identifiable
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securities, but the trial court approved the receiver's plan and the Eleventh Circuit affrrmed,

holding that:

These investor/appellants are attempting to recover the securities that
Elliott retained with their names on them. Legally, these investors
occupy the same position as the other investors whose securities were
sold. All investors were defrauded. All investors were cleverly
persuaded to part with their securities. . . . "To allow any individual to
elevate his position over that of other investors similarly 'victimized'
by asserting claims for . . . reclamation of specific assets . . . would
create inequitable results, in that certain investors would recoup 100%
of their investment while others would receive substantially less. . . .

[I]n the context of this receivership the remedy . . . to trace and reclaim
specific assets . . . is disallowed as an inappropriate equitable remedy."
We cannot say that the district court abused its discretion A
district court has broad powers and wide discretion to determine the
appropriate relief in an equity receivership. . . . [S]ince these creditors
occupied the same legal position as other creditors, equity would not
permit them a preference; for "equality is equity."

S.E.C. v. Elliott,953 F.2d at 1569-70 (internal citations omitted). Similarly, in Credit Bancom,

the Second Circuit considered "whether shares of stock transferred to a company that defrauded

the transferor and numerous other victims can be included in the receivership estate of the

defrauding company for purposes of a pro rata distribution to the defrauded victims." Credit

Bancorp, 290 F.3d at 82. The court noted that the particular investor's "claim is distinguishable

from that of many of CBL's customers only in that the eight million Vintage Petroleum shares it

deposited were not converted into cash and are currently being held in CBL's brokerage

accounts." Id. at 85. The court then rejected the investor's arguments for reclamation and

affirmed the district court's distribution scheme:

[V/]hatever . . . interest [the investor] might have in the . . . shares . . .

does not defeat the equitable authority of the District Court to treat all
the fraud victims alike . . . and order a pro rata distribution. Courts
have favored pro rata distribution of assets where, as here, the funds
of the defrauded victims were commingled and where victims were
similarly situated with respect to their relationship to the defrauders. . .

Id. at 89 (internal citations omitted).
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25. The fact that the Policies were held in trusts does not alter the Liquidator's

authority to deal with the policies or the appropriateness of his proposed exercise of that

authority. As noted above, the Plan and Liquidation Order make clear that the Policies are

property of Noble Trust to be administered by the Liquidator. The Plan itself brings property

held in trust into the Noble Trust liquidation estate. Moreover, the Trust, and the other

irrevocable life insurance trusts that were formed to hold the high value life insurance policies

procured by Noble Trust, were a critical part of the Noble Trust Ponzi scheme. A trust may be

unenforceable where its purpose is fraudulent, illegal, or contrary to public policy. 2 Austin

Scott, William Fratcher & Mark Ascher Scott and Asher on Trusts $ 9.1 at 468-7I (5th ed. 2006).

"[C]ourtshaveheldalarge...groupoftrusts...invalid[] onthegroundthattheirenforcement

would violate public policy." Id. $ 9.3 at 472; see also Restatement (Second) of Trusts $ 62

(1959); Restatement (Third) of Trusts $ 29(c) (2003). The New Hampshire Legislature has

recognized that trusts may be put to an improper pulpose with respect to so-called Stranger-

originated life insurance. RSA 408-D: XVI provides: "Trusts that are created to give the

appearance of insurable interest and are used to initiate policies for investors violate insurable

interest laws and the prohibition on waging on life."

26. As a general matter, the interests of public policy obviously include discouraging

fraudulent activity. Giving effect to the insurance trusts, which themselves were a central

element of the Noble Trust Ponzi scheme, would promote and perpetuate, rather than discourage,

Noble Trust's fraud. Moreover, as described above, in the context of Ponzi schemes, public

policy and sound equitable principles also demand the pooling of assets for pro rata distribution

to similarly situated creditors. There is ample legal precedent supporting the authority of courts

in Ponzi scheme cases to ignore the existence of separate legal entities in order to ensure a fair
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distribution to all claimants. See, e.e., S.E.C. v. Funding Res. Grp. ,233 F.3d,575 (5th Cir. 2000);

Marchese v. Leverage Grp.,2009 U.S. Dist. LEXIS 13318 (E.D.N.Y. Feb. 20,2009); In re

Burton'Wiand Receivership Cases,2008 U.S. Dist. LEXIS 27929 (M.D. Fla. Mar. 26, 2008); In

re Nat'l Century Fin. Enters., Inc., Inv. Litie.. 2006 U.S. Dist. LEXIS 16612 (S.D. Ohio Feb.27,

2006); Fid. Nat'l Title Ins. Co. of NY v. Intercount)¡ Nat'l Title,2002 U.S. Dist. LEXIS 16002

(NI.D. Ill. July 8,2002).

27 . This Court also possesses broad power to grant relief as a court of equity. See

RSA 498:1 ; see also Bo)¡nton v. Figueroa, 154 N.H. 592, 608 (2006) (holding that the court has

"broad and flexible equitable powers which allow it to shape and adjust the precise relief to the

requirements of the particular situation."). The statute governing bank liquidations further

supplements this equitable power. See RSA 395:2 (court may issue orders "as equity may

require"); see also In re Liquidation of The Home Ins. Co., 154 N.H. 472,482,488, 490 (2006)

(discussing equitable powers in context of bank liquidation); 1 Ralph E. Clark, The Law and

Practice of $ 258 (3d ed. 1959) (discussing equitable powers of receivers generally)

Courts' equitable powers with respect to insolvent estates are "invoked to the end that fraud will

not prevail, that substance will not give way to form, that technical considerations will not

prevent substantial justice from being done." Pepper v. Litton, 308 U.S. 295,305 (1939).

Strictly applying trust principles in this case so as to deny the Liquidator the ability to deal with

the Policies would elevate form over substance and prevent substantial justice from being

accomplished.

28. In the absence of the Settlement Agreement, the Liquidator would seek to have

the Policies declared void and to compel Penn Mutual to return to the liquidation estate of Noble

Trust the premiums paid on account of the Policies. Penn Mutual would seek a ruling that the

Policies were not properly included within the liquidation estate and that the Liquidator has no
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valid interests in any of the Policies. Penn Mutual would also contend that it was not required to

return any of the premiums to the Liquidator due to the equitable offset of its claims arising from

the substantial commissions it paid in connection with the Policies, and further assert that courts

have permitted insurers to void policies procured through fraud or that lack a valid insurable

interest without requiring the insurer to refund premiums. Penn Mutual would also assert the

right to impose various charges, expenses and other costs provided for under the Policies that

would reduce the amount of premiums that it would be required to return in any event, even

without respect to its claim of setoff. The Liquidator would dispute the merits of these legal

theories.

29. The Liquidator and Penn Mutual believe the Settlement Agreement is fair,

reasonable and adequate, and is the result of arms-length negotiations between the parties and

their counsel. The Settlement Agreement will result in the payment of a material sum to the

estate by Penn Mutual. Therefore, the Settlement Agreement maximizes the value of the

liquidation of Noble Trust by creating a fund that will be available to claimants of the estate,

subject to further order of this Court, relieving the estate of further costs and from the potential

risk of litigation with Penn Mutual.

30. The Liquidator therefore believes that entering into the Settlement Agreement is

an appropriate and prudent exercise of the Liquidator's judgment, and that the settlement resolves

the pending dispute between the Liquidator and Penn Mutual on terms that are advantageous to

the liquidation of Noble Trust and Noble Trust creditors.

31. Accordingly, the Liquidator believes that approval of the Settlement Agreement is

in the best interests of Noble Trust, its creditors, and all parties in interest. See In re Liquidation

of The Home Ins. Co., 154 N.H. 472,489-90 (2006).
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Filine and Service of Obiections

32. Objections to this motion, if any, must be in writing and filed with the Clerk of

the Court (Offrce of the Clerk, Merrimack County Superior Court, 163 North Main Street,

Concord, New Hampshire, 03302), and served upon the following parties so as to be actually

received on or before the objection deadline imposed by the Court; i.e. any objections filed with

the Court must also be either hand delivered to counsel or, if served by mail, then also

transmitted electronically to counsel that same day:

(a) attorneys for the Liquidator: (i) Offrce of the Attomey General, 33
Capitol Street, Concord, New Hampshire 03301 -6397, Attn.: Peter
C.L. Roth, Esq., fax: (603)223-6269, email:
peter.roth@doj.nh.gov, and (ii) Sheehan Phinney Bass * Green
Professional Association, 1000 Elm Street, P.O. Box 3701,
Manchester, New Hampshire, 03105-3701, Attn.: Christopher M.
Candon, Esq., fax: (603) 627-8I2I, email: ccandon@sheehan.com;

(b) attorneys for Penn Mutual: Edison, McDowell & Hetherington
LLP, Phoenix Tower, 3200 Southwest Freeway, Suite 2100,
Houston, Texas 77027, Attn.: Jarrett E. Ganer, Esq., fax: (713)
337 -884 5, email : j arrett. ganer@emhllp. com; and

(c) counsel of record in this proceeding (whose names and addresses
may be obtained from the Clerk's Office).

V/HEREFORE, the Liquidator requests that the Court (i) enter an order, in substantially

the same form submitted herewith as Exhibit B, granting the Motion and approving the

Settlement Agreement, and (ii) grant the Liquidator such other and further relief as is just.
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Dated: JtIy27,2015

Respectfully submitted,

GLENN A. PERLOV/, BANK COMMISSIONER
OF THE STATE OF NEW HAMPSHIRE,
AS LIQUIDATOR OF NOBLE TRUST COMPANY

By his attorneys,

ATTORNEY GENERAL

\ul/-
Peter C.L. Roth (NH Bar 14395)
Senior Assistant Attorney General
NEV/ HAMPSHIRE DEPARTMENT OF JUSTICE
33 Capitol Street
Concord, NH 03301-6397
(603) 27r-3679

-and-

SHEEHAN PHINNEY BASS + GREEN
PROFES SIONAL AS SOCIATION

M. Candon (NH Bar 21243)
1000 Street, P.O. Box 3701
Manchester, NH 03 105-3701
(603) 627-8t68
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EXHIBIT A



THE STATE OF NEW HAMPSHIRE

MERRIMACK, SS. SUPERIOR COURT

Docket No. 08-E-0053
In the Matter of the Liquidation of

Noble Trust Company

SETTLEMENT AND RELEASE AGREEMENT

This Settlement and Release Agreement ("Agreement") is entered into as of the ITthDay

of July,2015 (the "Effective Date") by and between Penn Mutual Life Insurance Company

("Penn Mutual"), and Glenn A. Perlow, Bank Commissioner of the State of New Hampshire, as

duly appointed Liquidator (the "Liquidator") for Noble Trust Company ("NTC") and Aegean

Scotia Holdings, LLC ("Aegean") (Penn Mutual and the Liquidator being collectively referred to

herein as the "Parties" and each individually a"Party").

RECITALS

WHEREAS, prior to the commencement of the above-captioned liquidation proceeding

(the "Liquidation Proceeding"), NTC was appointed and served as Trustee under certain trust

agreements formed by or at the direction of NTC, including the trusts defined in Schedula "A,"

all of which are collectively referred to hereinafter as the "Trusts."

V/HEREAS, prior to the commencement of the Liquidation Proceeding, each Trust,

through its trustee, applied in writing to Penn Mutual for the issuance of life insurance policies

insuring the lives of certain individuals, and Penn Mutual issued the policies defined in Schedule

"8," all of which are collectively referred to hereinafter as the "Policies."

WHEREAS, on February 11, 2008, Peter C. Hildreth, Bank Commissioner of the State of

New Hampshire, filed with the Superior Court for Merrimack County, New Hampshire (the
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"Lic¡uidation Court") his Vcrilied Pctition for LìquidirLion of NTC, and appointed Robert A.

lìleury, f)eput¡, Bank Commissioner of the State of New Harnpshire, as Conservator f<rr N'fC.

WIJEREAS, on March 31, 2008, this Court entercd its Order Appointing l-,iquidator (the

"Liquì<Iation Or<ler"), pursuant to which the Liquidator r.vas vested with certain rights and

powers concerning NTC (ancl all sub-trusts ancl ¡rrctecte<l trusts in rvhich it holds an ùrterest,

either directly or indirectly), including "cxclusive ¡:ossession. custody ¿ncl co¡rtroì of all of the

propcrty, contracts and riglrts of action arid all of the books and records ofNTC, . . . wherever

Iocated ancl by whomever possessed,"t The Liquiclation Order further provided the Liquìclator'

with "all of the powers of the offìoers and n:anagers of N'I'C."

WHEREAS. the Liquidator is aware that one or il1ore entitiss rnay clairn security or other

interests in the Policies, including by virlue olìhaving clainred tcl have nrade premiurn finance

loans to trusts or sub-trusts ibmred try or at the direction of NTC, and that NTC rnay not have

disclosed soltle or any of such transactions to Perrn Mutual.

WHEREAS, Colin P. Lìnctsey ("Linclsey") wâs ¿¡ principal of NTC ancl, inclividually or

tlrrough his afliliated entity Balcarres Group LLC ("Ba1carres"), aoted as a brcker or producer in

connection with certain of the Policies.

WHEREAS, the Liquidator llas asscrtccl clailns and obtained civil juclgrnents against

l,irtdsey and Ralcares alising, in paft, ûoln their aots and conduct in connection s,ith ollo or

more clf Lhe Policies.

I On l"ebruary lo 2013, Glenn A. Pcrlow was appointcd by order of the Liqui<lation Court the
successor t.iquìdator of NTC.
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WHER-ËAS, irr connection rvith the issuancc of the Policics, Penn Mutual paicl

conrmissions tc¡ l.indsey and others btaling $2,083,959.00, and NTC paicl premiums to Penn

Mutual in the a¡nonnt of $2,315.700.00.

WHEI{EAS. the Pafties each harre claims arising against each other arising liom and

rclating to the Policies, and desire to settle ancl compromise theìr claims against each other in the

manncr sct hfth herein, in order to arroid the consiclerable tírne, expense, r'csources and

unccrtainties that ¡rrotracted litigation of such claims woulcl entail.

AGRH,T]MENT'

NOW, THEREFORE, based on the above-refèrencocl rooitals and in co¡rsicleration of tho

prcmise.s and of the nrutual covenants herein containetl, the Parties hereto. irrtencling to be legally

bound, hereby agree as fbllows:

1- Tlrc Parties agree that this Agleement is sulrject to the entry of a final orclcr by the

L.iquidation Couñ ín the Liquiclation Proceecling approvin-u this Agreement (the "Coufl

A¡rproval"). f'he Court Ap¡rroval shall be cleemed to occur on the date that such ordcr shall have

beconle non-appealuble or, ir the cvcnl <¡f an appeal, ha^s been aflirmed after all appeals

thcrcÊom havc bcen exhaustecl.

2. The Court Approval shall b¿rr any ancf all thircl parties (including, but not limited

to, all insureds, all settlors anrl benefici¿rrics of the I'rusts, and any an<l all lcnders or other

persons or entities claiming arr interest in the Policies (collectirrcly "'fllird lla.rties")) fiorn

pursuing claitns against Penn Mutual ot the Lriquidator relaterl in any way to thc Policies, thc

Trusts, this Agreernent, or thc Liquidation Proceeding. The Court Approval shall f.ìrrther bar

Third Parties frtim ¡rursuing claims against Penn Mutual or the Liquidator assertecl try, through,

or uncler the Trusts. The surrencl et: anrl/or temrín¿rtion oflthe Policies shall be fi'ee ancl clcar of a.ll
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liens, claims and interests in the Polioies of any kind or n¿rture rvh¿tsoever held by ¿ur irrclívi<lual

or oility. All such liens, claims, and interests against the Policics shall bc subject to allowance

or disallowance as part of the approved clairns adjudication procqss in the Liquidation

Proceeding, including under thc Amended Plan of Liquidation as Moditied dated October 7,

2014, which was approved by the Couñ on October 7,2014 and became a fïral order on

November 7,2014.

3. The Liquidator agrees to file all necessary pleadings and provide applopriate

notices to obtain cntry of the Court Approval as soon as possiblc alrd the Parties acknowledge

that time is of'the essence.

4. Tlie Liquidator and Penn Mutual agree that the Policies shall be deerned to be

Irereby , cancelccl, terrninated ancl otherwise voidecl ah initio as tlrough tire Policies wele ncvcr

issuecl. The Liquidator and Penn Mutual agree that the Policies shall be deemed terminated ancl

void ah inítio as of the date clf the Policies'issuance; that no f'urther rights of rccovery exist

under the Policies, at law or in equity; that any and all lights under the Policie^s, asidc fi.o¡n thosc

expressly stated in this Settlenrent Agrcement, shall he deemecl relcased; and that botb the

Liquidator and Penn Mutual are deemed released ûom any and all cl¡lims or: obligatious under

the Policies, to the extent that any such claims or obligations exist. 'Jlhe l-.iquidator ancl Penn

Mutual t'urther agree that in the event c¡f the cleath of. any insurecl under any Policy prior to Cor¡rt

Approval, no clai¡n shall be submittecl to Penn Mutual arrcl uo cleath bencfits shall bc payablc

under such Policy.

-5. l'he Parties agree th¿Ìt the time by whicli Penn Mutual must a.sscrt any ancl all

claims contasting any Polìcy under the Policy's tcrms ancl conclitìons (inclucling a Policy's

contestabilíty provision) aucl/or Nll RSA 408:10 shall be tollecl until sixty (60) days after the
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laf cr of'(a) Court Approval, (b) tho denial of Court A¡r¡rrovalì (c) or thc date on rvhich any a¡r¡real

of the denial of Court Approval is exhausted. Rcgartlless of approval or dcnial, in part. or in

whole, of thjs Agreement, the Parties agree to cr¡ntinue to work iri good faith to toil contestability

dates of any arid all Policies fbr as long as the Policiss arc subjcot to tlte Liquridation Proceeding.

Nothing within this section or this Agreetnent is intcnded to rvajvc ol' comprcllnise any legal

argument that the contestability period of au¡r Policy extends beyoncl thc tir¡e periocl set lbrlh in

this ¡raragraph.

6. Penn Mutual ag¡ees to pay to the Liquicfator the aggregate suul o

(the "Sottlement

Amount"). Penn Mutual shall deliver to the Liquiclator the lill amount of the Settloment

Amount upon the trffoctive Date, uihich the Liquidator shall deposit ilr a separate, segregat.ed

account (the "Scttleinent Account") and hold fbr thc lrcnefit clf Penn lr4utual pencling Couft

Approval; provided that if Court Approval docs not occur, the Liquidator shall thereuporr rctum

the Settlement Anrount to Penn Mutual, ¡,vithout setofïor deduction on account of'arry claim that

the Liquidator or any Third Party may otheruise have against Penn Mt¡tual or any other olainr

tb¿rt is ma<le in the Liquidation Pr.oceeding. Upon Court Approval, the Settlement Arnount shatl

bc rcleascd from thr¡ Scttlcmc¡rt Aocour'¡t ancl accepted by the Liquidator.

7- 'I'he Liquidator, in his capacity as Liquidator a¡rd orr behall'of N1l'C (for itself arrd

in any alrd all ca¡:acities i¡r u'hich it is nar¡ed <¡r has actecl undcr any of the Ttusts ol in

conncction rvith any of tl,c Policies), its representatives, parent organizatiotl, ancl thcir rcspcctive

successors and assigns, lrcrctry releases, acc¡rrits ancl disclrarges Pcn¡r Mutual, together with its

clirectors, officcts, cmplclyecs. attolreys, agcrlts, írlsurers, reprcsentatives, heirs, assigrrs,

afliliatcs, prcdeoess<lrs, *r^ucccssor.s, relatcc{ er:fities, and subsidiaty and parcnt organiz-ati<lns finrn
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and against any an<I all claims, demands, obligations, liabilities, and causes of action, of any

nature whatsoever, at law or in equity, asserted or unasserted, known or ulrknown. relatíng in any

way to the Policies, l'he Parties acknorvledgc thal this releasc does not constitute a release of

any cluirns against any othcr person or ontit¡ including l-indscy, Balcarrcs, or any Ttrircl Party.

8. Penn Mutual, an<l its rcpresentativcs, successol's, and assigns liereby release,

acquit and discharge the Lic¡uidator and the Tlusts, together wittr their tlirector.s, ofhcers,

elnployees, attotneys, agents, insurers, repleselrtatives, heirs, assigns, af'fìliates, prcdccessors,

successors, relatecl entities, and subsidiary and parent cnganizatiolrs fr'om and against any ancl all

claims, demands, obligations, liabilities, ancl causes of action, of any naturewhatsoever, at law or

in equity, asscrtcd or uüüssertcd, lorown or unkno\vn. relating to the Policies excopt as set tbrth

in this Agreement. Ths Parties acknorvledge that this rclease does not constitute a release of any

clailns agaiust any othcr person or entit¡ incf ivirtually or acting in any capacity, inclucling but not

linlited to Lin<lscy. Balcarres, or any 1l'hird Party.

9, No Parly to this Agreement makes any aoknowletlgruent or aclmission of any

liability to âr1y other Party to this Agreemerrt.

10. 'l'he Parties acknowledge that neither they, nor anyone acting or purpclrting to act

on thcir bchall have made ally representations nor wamanties to the other as to âny tax issues

relating to the Policies or this Agreement.

I l. 'l'his Agrccment shall be governed and construc<l in accorclance with the laws of

the State of New Hanrpshirc applicable to agreernents macle and to bc wholly pcrfirnned within

that state, without regard to its cc-rnflicts of Iarv provisions or tho conllict of law provisions of any

jurisdiction that would cause thc application of ur¡, law otlier. tharr that of'the state of Nerv

I lanrpshire.
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12. This Agreement, thc settlcmcnt contairred herein, ancl the terrns thereof shall be

conli<lential except for legal, regulatory, and accot¡nting purposes. The Liquidator acknowledges

that Penn Mutual may dìsclose the amount o1'the Settlement Amount as may bc neccssary or'

appropriate in connection with the aclministration of Penn Mutual's business, inoluding in

ccltnmunicaticlns 'il,ith reinsurers, the producers, its lawyers, ¿ccountants, au<litors, an<l

managelncnt. Among ofher things, Perln Mutual acknowledges that it will lre nccessary for the

Liquidator to disclose this Agreemcnt when filing rvith the Courl the Motion cleflured in

Paragraph 3 of this Agrcement seeking the Approval Ordcr. The Liquidator has obtaincd an

order permitting this Agrcement to be filed undsr seal as to the Settlement Amount paid as

considerati<¡n for this Agreernent, and that conditions disclosure of the arnount of the Scttlernent

Amount on compliancc with such confidentiality obligalions as set fi;¡.h in the Court's Order

Establisliing Settlement Agreement Review Procedures datecl Deceurber 5, 2012. The Liquidator

acknowle<lges that Penn Mutual retains the right to pursue damages against the insurecls and/or

produccrs to the cxtcnt set forlh in this Agrccmcnt. Pcnn Mutual agrecs that, in any action tcr

recover such damages, it will voluntarily disclose only the total amount of the Settlemcnt

Amounl.

13. IÇ in an action byPenn Mutuaì to rccor¡er sucb damages and except as otheru,ise

desclibed hereitr, or in any other legal or legulatory action or proceeding, any person requests

that Penn Mutual produce this Agreenrcril, clisclose the terms of this Agreement, or fìle this

Agreement with the courl, Penn Mutual agrees that, befì.rre produoiltg ol filing this agreement or

clisclosing any terms, arid, in any event, within fivc (5) trusiness days of receiving notice of thc

request, Penn Mutual rvill: (i) provide u,ritteir notice to the Liquidator by facsimile to the

Liquidator and to the Liquiclator's c<lunscl (the Olficc of the Attorncy Gensral of thc Statc ol'
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New Harnpshjre an<l Sheehan llhinney Elass + Green, PA). ancl cooperatc r¡"ith reasonable efforts

by the Liquidator to provent or lirnit such ciisclosurco prcduction or filittg; and (ii) request that

any disclosure or production of this Agleement be subject to a conficlentiality otder ancl any

fìling of this Agreerncnt be made under seal.

14. Similarly, should the Liquidator rcccivc a rsquest fiotr any person ol entity in

connection with any legal or regulatory action or proceedfirg (other than filing the Motion or

seeking the Ap¡rnaì Order), that the Liquidator ¡rrocluce this Agreement, disclose the tenns of

this Agreerncnt, or file this Agrcement with thc court, thc Liquidator agrees that, before

producing or ttling this Agteement or disclosing âny tenrs of this Agreenrent ilr connection with

any suoh request, and, in any event. within live (5) business clays of receiving notice of the

request. the Liquidator will: ('i) pruvide written notice to Perm Mutual by fucsinrile to Penn

Mutual's counsel, Edison, McDowell & Hetherington LLP, ancl cooperate with reasonable

eff<rrts by Penn Mutual to prevcnt or limit such disclosure, producfion or filing; and (ii) reguest

that any disclosure or production be subject to a confidentiality orcler and any filing of this

Agleement be lnade under sea[.

15. IJach Party represents ttrat it has carefully reacl and fully undetstauds all of the

provisions of this Agreement, that it has been given the opportunity to tully cliscuss the contents

ol'this Agrcernent with iuclepencfent counsel of its choice and has clone so, ancl that by execr:ting

the agreernent, each Parly relies crrtirely on its ou'n -judgmelrt and the advice of its respec,tivc

oounsel ancl lrot upolì any representation. staterrent or promise. not otherwise set forth in this

Agrccmcnt, of any of thc other Parlics, thcìr attomcys or othcr intliviclual or cntity, and that it i¡^

voluntarily ancl without duress cntering into this Agrecmcnt.
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16. This Agreement may be signed in counterparts that are provided to the other party

by facsimile orby electronic mail translnission of a c.opy of the executed document (in .pdf or

.tifT fornrat), eâeh of u'hich shall be deemed an original, and all countetparts so executed shall

oonstitute one Agreement bincf ing on all of the Parties, notu'ithstanding that all of the Parties are

not signatory to the same counterpafi.

17. 'l-he language of all parts of the Agreernent shall ín all cases bc construcd as a

whole accorcling to its fair meaning and not strictly construecl for or against any Party. 'l'he

Parties agree that this Agreement shall be deemecl to have been joiutly draftccl tbr ¡ruryoses of

applying any rulas of construction.

18. Each of the Parlies represents to thc other that ifs signaturc on fhis Agreemcnt has

been dul5' authorized, subject only to Court Approval.

19. Each party shall bs responsiblc for its own attorneys' fèes, actual costs of court

ancl all other costs in connection with this Agreement.

20. This Agrcernent reflccts thc entire agÍcenrcnt belween the Parties. The exegution

aud delivery of this wl'itten Agrecment supersedes any antl all plior representations, negotiations

ot agrcomcnts pcrtaining to the subjc<;t mattcr hcrein. Thc Agteement tnay not be nrodifiecl in

any way excnpt by rvritten consent of authorized reprcsentatives of the Pafties,

21. This Agreement and the c<¡venants, obligations, under-takings, rights or benEfits

hercof shall be binding upon ancl shall inurc to thc bcnefit of thc Parlies hcrcto ancl thcir'

rcspectivc representatives, successclrs and assigns, inclucling but not limited to, auy succçssor

liquiclators of NTC and any successor trusteqs of the Tnlsts.

22. I{ afler Court Approval of this Agreenrent has becn obtainecl, any paft, tetur or

provision of tliis Agrecmcnt is subscqucntly cleclarecl or cletenninecl by any Courr or bociy of
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competent jurisdiction to be illegal, invalid, or unenforceable, the legality, validity and

enforceability of the remaining parts, tenns or provisions shall not be affected thereby and said

illegal, unenforceable or invalid patt, term or provision shall not be deemed to be a part of this

Agreement.

PENN MUTUAL LIFE INSURANCE COMPANY

/ /)¿,L.B
Natne: Selsa^ ¡

WçtvAr4A"I o((r,)*
20t5'

Title: (¡,¿,q¡)vt Vut r.l¿t*.
Date:

GLENN.,\. P.ERLOW
Banking Commissioner of the State of New Hampshire,
As Liquidator of Noble Trust Company and Aegean ScotÍa Holdings, LLC

Glerur A. Perlow, Bank Commissioner
of the State of New Hampshire, as Liquidator of
Noble Trust Company and Aegean Scotia l{oldings, LLC

Date 2015
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competent jmiscliction to be illegal, invalid, or unenforceable, the legality, valiclity and

enfbrceability of the remaining parts, tenns or provisions shall not be aff'ected theleby and said

illegal, unenfbrceable or invalid part, tenn or provision shall not be deemed to be a part of this

Agreement.

FENN MUTUAL LIFE INSURANCE COMPA¡{Y

Name:
Title:
Date: 20ls

GLENN Ä. PERLOW
Banking Commissioner of thc Statc of New Hampshirc,
Âs L,iquidator of Noble Trusf Company and Àegenn Scotia Holdings' LLC

Glenn A. Perlow, Commissioner
of the State of New Harnpshire, as Liquídator of
Noble Trust Cornpany and Aegean Scotia Holdings, LLC

Date: a 201 5
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SCHEDULE A

The following are collectivcly defined as the 'Trusts:"

l) The 2006 Anthcrny Sica Imevocable Trust dated 09/08/06 (the "Sica Trust");

2) Lupe Ruiz lLlT dated I 1128/2006 (the "Ruiz Trust");

3) The 20OT Hany Bakor Irrevocable Trust dated Qlll0/2007 (the "Baker Trust");

4) The 2006 Joy Kolb hrevocablc Trust dated09127/2006 (thc "Kolb Trust");

5) The Sadie Bass lrrevocablc'Irust (the "Bass Trust");
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SCHEDULE B

The following are collectively defined as the "Policies:"

The Sica Trust, through its trustee NTC, applied in writing to Penn Mutual for the
issuance of a life insurance policy insuring the life of Anthony N. Sica. In response to
this application, Penn Mutual issued policy number 8189442, with a policy date of
December 28,2006, to the Sica Trust (the "Sica Policy"). Penn Mutual's records reflect
that the Sica Trust is the owner of the Sica Policy and that NTC is the trustee of the Sica
Trust.

The Ruiz Trust, through its trustee NTC, applied in writing to Penn Mutual for the
issuance of a life insurance policy insuring the life of Lupe Ruiz. In response to this
application, Penn Mutual issued policy number 8191171, with a policy date of May 11,

2007, to the Ruiz Trust (the "Ruiz Policy"). Penn Mutual's records reflect that the Ruiz
Trust is the owner of the Ruiz Policy and that NTC is the trustee of the Ruiz Trust.

3) The Baker Trust, through its trustee NTC, applied in writing to Penn Mutual for the
issuance of a life insurance policy insuring the life of Harry O. Baker, Sr. In response to
this application, Penn Mutual issued policy number 8192490, with a policy date of May
I1,2007, to the Baker Trust (the "Baker Policy"). Penn Mutual's records reflect that the
Baker Trust is the owner of the Baker Policy and that NTC is the trustee of the Baker
Trust.

The Kolb Trust, through its trustee NTC, applied in writing to Penn Mutual for the
issuance of a life insurance policy insuring the life of Joy V. Kolb. In response to this
application, Penn Mutual issued policy number 8190743, with a policy date of March 21,
2007, to the Kolb Trust (the "Kolb Policy"). Penn Mutual's records reflect that the Kolb
Trust is the owner of the Kolb Policy and that NTC is the trustee of the Kolb Trust.

1)

s)

4)

The Bass Trust, through its trustee NTC, applied in writing to Penn Mutual for the
issuance of a life insurance policy insuring the life of Sadie E. Bass. In response to this
application, Penn Mutual issued policy number 8190826, with a policy date of February
2,2007, to the Bass Trust (the "Bass Policy"). Penn Mutual's records reflect that the
Bass Trust is the owner of the Bass Policy and that NTC is the trustee of the Bass Trust.
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THE STATE OF NEW HAMPSHIRE

MERRIMACK, SS SUPERIOR COURT

Docket No. 08-E-0053

In the Matter of the Liquidation of
Noble Trust Company

ORDER APPROVING SETTLEMENT AND RELEASE AGREEMENT
WITH PENN MUTUAL LIFE INSURANCE COMPANY

Upon consideration of the Liquidator's Motion and Incorporated Supporting

Memorandum for Approval of Settlement and Release Agreement with Penn Mutual Life

Insurance Company dated July 27,2015 (the "Motion") pursuant to which Glenn A. Perlow,

Bank Commissioner for the State of New Hampshire, in his capacity as Liquidator of Noble

Trust Company (the "Liquidator" and "Noble Trust," respectively), seeks approval of a

Settlement and Release Agreement by and between the Liquidator and Penn Mutual Life

Insurance Company (the "Settlement Agreement"); due written notice of the Motion, the hearing

on the Motion and the deadline for filing objections thereto having been given and served upon

all creditors, investors, and other interested persons entitled thereto, including by publication in

the manner specified by this Court's Order Approving Notice and Objection Procedures for

Hearing on Motion for Approval of Settlement and Release Agreement with Penn Mutual Life

Insurance Company dated _,2015 (the "Procedures Order"); this Court having

reviewed the Motion, the Affrdavit of Robert A. Fleury in Support of the Motion and the

unredacted Settlement Agreement filed under seal in accordance with this Court's Order

Establishing Settlement Agreement Review Procedures dated December 5,2012, there being no

objections to the Motion; having heard the arguments and statements of counsel, and being

otherwise fully advised in the premises; and having found that approval of the Settlement
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Agreement is an appropriate and prudent exercise of the Liquidator's judgment, is fair and

reasonable and is in the best interests of this estate and its creditors; and, after due deliberation

and suffrcient cause appearing therefor; it is hereby

ORDERB,D, ADJUDGED, ÄND DECREED THAT:

1. The Motion is granted, and the Settlement Agreement is approved. The

Liquidator, Penn Mutual Life Insurance Company ("Penn Mutual") and all other parties are

authorized to take all steps and execute all documents necessary or convenient to consummate or

otherwise enter into the Settlement Agreement. Neither the Liquidator nor Penn Mutual shall

have or incur any liability to any person or entity with respect to any of the actions required or

permitted to implement the Settlement Agreement or for having entered into the Settlement

Agreement.

2. Having complied with the Procedures Order, the Liquidator has provided

adequate and suffrcient notice to investors, creditors, and any and all other interested persons

whose interests may be affected by the approval and implementation of the Settlement

Agreement, of the hearing on the Motion, the issues to be decided at the hearing, and the

deadline for filing objections. Accordingly, the Liquidator has complied with all applicable

requirements of due process with respect to the Motion and the relief requested therein.

3. The Settlement Agreement shall not become effective unless and until this order

becomes final. This order each shall become final on the date that it is no longer subject to

appeal, or in the event of an appeal(s), has been affirmed after all appeals therefrom have been

exhausted ("Court Approval").
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4. The Policiesr are hereby void ab initio, and no individual or entity shall have any

rights with respect to the Policies, at law or in equity.

5. Penn Mutual has paid to the Liquidator a confidential settlement amount (the

"Settlement Amount"), which the Liquidator has deposited in a separate, segregated account (the

"Settlement Account") pending Court Approval. If Court Approval does not become effective,

the Liquidator shall thereupon return the Settlement Amount to Penn Mutual, without setoff or

deduction on account of any claim that the Liquidator or any Third Party may otherwise have

against Penn Mutual or any other claim that is made in the Liquidation Proceeding. Upon Court

Approval, the Settlement Amount shall be released from the Settlement Account and accepted by

the Liquidator.

6. All releases by and between the Liquidator and Penn Mutual provided for in the

Settlement Agreement are approved, which releases are binding upon Third Parties. The releases

do not constitute a release of any claims against any other person or entity, including Lindsey,

Balcanes, or any Third Party.

7. Any and all Third Parties are forever barred from pursuing claims against Penn

Mutual or the Liquidator related in any way to the Policies, the Trusts, the Settlement

Agreement, or the Liquidation Proceeding. Without limiting the foregoing bar of claims, Third

Parties are forever barred from pursuing claims against Penn Mutual or the Liquidator asserted

by, through, or under the Trusts.

8. The termination/voiding of the Policies shall be free and clear of all liens, claims

and interests in any of the Policies of any kind or nature whatsoever held by any individual or

entity. All such liens, claims and interests against any of the Policies shall be subject to

I Capitalized terms used in this Order and not otherwise defined herein are intended to have the same meaning as

ascribed to them in the Settlement Agreement and/or the Motion.
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allowance or disallowance as part of the claims adjudication process in the Liquidation

Proceeding, including under the Amended Plan of Liquidation as Modified dated October 7,

2014, which \ /as approved by order of the Court on October 7,2014 and became a final order on

November 7,2014.

9. The Liquidator is authorized to utilize the Policy documents as evidence in the

course of administering any claim against the liquidation estate in connection with the Policies.

Any such use by the Liquidator of the Policy documents will not impact the fact that the Policies

have been terminated and are void ab initio.

So Ordered.

Dated: _,2015
Hon. Larry M. Smukler
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